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A new constitution only alters in some respects the fundamental laws of a state,' and where 
constitutional provisions are reenacted in the same words, it is a reasonable presumption that the purpose 
was not to change the law in such particulars but to continue it in uninterrupted operation.” The same 
rule of continuity applies to amendments to the constitution,’ as an amendment is equal in dignity to an 
original provision of the constitution,* and when an amendment has been duly made, it becomes as much 
a part of the constitution as any other part thereof. 


In some states, amendments to the state’s constitution do not preserve all preexisting provisions of the 
amended portion of the constitution, thereby forever maintaining all prior delegations of state authority 
that are curtailed by the amendments themselves;° instead, the very purpose and effect of an amendment 
is to amend the relevant portion of the constitution, effectively repealing and voiding any prior version 
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of the particular section so amended.’ In general, however, constitutional amendments, if possible, 
should be harmonized with other provisions of the constitution® and effect given to the whole instrument 
and to every section and clause wherever possible.’ Therefore, an amendment to a state constitution that 
does not include language indicating an intent, express or implied, to repeal a constitutional provision 
merely supersedes law existing prior to its enactment and modifies the constitutional provision.'° 
However, where a new amendment is irreconcilably in conflict with a part of the constitution adopted 
earlier, the new amendment prevails and supersedes it.'' Thus, a newer constitutional provision 
impliedly supersedes the older when the two are irreconcilably repugnant, such that both cannot stand.’ 
The latest expression of the will of the people prevails over previously enacted conflicting provisions. !* 
This may be the result even where a constitutional amendment is not self-executing.'* 
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Footnotes 

! State ex rel. Goodman v. Redding, 87 Ohio St. 388, 101 N.E. 275 (1913). 

. Kingsbury v. Nye, 9 Cal. App. 574, 99 P. 985 (3d Dist. 1908). 

Ex parte Cole, 12 Cal. App. 290, 107 P. 581 (3d Dist. 1909). 

. Ganson v. Heuck, 45 Ohio App. 246, 15 Ohio L. Abs. 274, 187 N.E. 27 (1st Dist. 
Hamilton County 1933). 

? Sherman v. Atlanta Independent School System, 293 Ga. 268, 744 S.E.2d 26, 294 Ed. 
Law Rep. 368 (2013). 

. Baldwin Union Free School Dist. v. County of Nassau, 22 N.Y.3d 606, 986 N.Y.S.2d 1, 
9 N.E.3d 351 (2014). 

? Baldwin Union Free School Dist. v. County of Nassau, 22 N.Y.3d 606, 986 N.Y.S.2d 1, 
9 N.E.3d 351 (2014). 

§ 67. 

° State ex rel. Boards of Educ. of the Counties of Upshur, et al. v. Chafin, 180 W. Va. 219, 
376 S.E.2d 113, 51 Ed. Law Rep. 637 (1988); Matter of Johnson, 568 P.2d 855 (Wyo. 
1977). 
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. Fent v. Henry, 2011 OK 10, 257 P.3d 984 (Okla. 2011), as corrected, (Feb. 15, 2011). 


it Cunningham v. Exon, 207 Neb. 513, 300 N.W.2d 6 (1980); Beehive Medical 
Electronics, Inc. v. Industrial Com’n, 583 P.2d 53 (Utah 1978); State ex rel. Boards of 
Educ. of the Counties of Upshur, et al. v. Chafin, 180 W. Va. 219, 376 S.E.2d 113, 51 
Ed. Law Rep. 637 (1988). 


= Ramsey v. City of North Las Vegas, 133 Nev. 96, 392 P.3d 614 (2017). 


ia Voice of Ex-Offender v. State, 249 So. 3d 857 (La. Ct. App. Ist Cir. 2018), writ denied, 
255 So. 3d 575 (La. 2018). 





ia Page v. Welfare Com’r, 170 Conn. 258, 365 A.2d 1118 (1976). 
As to determining whether a constitutional amendment is self-executing, see §§ 101 to 
107. 
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A state constitutional amendment may be applied retrospectively if the terms of the amendment make it 
clear that retrospective application was intended.' Thus, the general rule is that prospective effect alone 
is given to provisions of state constitutions,” unless a contrary intention is clearly expressed.? 
Accordingly, constitutional amendments generally are presumed to operate prospectively.’ In fact, 
constitutional amendments apply only prospectively in all but the most extraordinary circumstances.° 
Thus, unless a later constitutional amendment expressly modifies an existing constitutional provision, 
the old and the new must both be given effect; both should operate as written, unless the clear intent of 
the later provision would thereby be defeated.© As a means of avoiding conflict, a recent, specific 
constitutional provision is deemed to carve out an exception to and thereby limit an older, general 
provision.’ Indeed, retroactive application of laws is highly disfavored, and therefore, unless the terms or 
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language of an amendment clearly make the amendment retrospective in operation, it is presumed that a 
constitutional amendment will be given only prospective application.® This is so, even though the 
amendment essentially reenacts a statute previously declared unconstitutional.? Overcoming the 
presumption requires either an express retroactivity provision in the actual language of the amendment 
or extrinsic sources that leave no doubt that such was the voters’ manifest intent.'° 


Observation: 


The question of whether a constitutional right is retroactive is distinct from the question of 


whether an individual is entitled to a remedy from any constitutional violation."! 





The ultimate determinative factor is the intent of the framers!* which must be evident beyond reasonable 
question in the case of claimed retrospective operation.!* Constitutional amendments may operate 
retroactively when it is apparent that such was the intention, provided no impairment of vested rights 
results from the retroactive application of the amendment.'* 


To determine whether a constitutional amendment is intended to apply retroactively, appellate courts 
look to the language of the amendment, its legislative history, its purpose and the circumstances of its 
enactment.'° A constitutional provision will not be held to operate prospectively only, where to do so 
would conflict with the clear language of the provision.'© 
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! Bolt v. Arapahoe County School Dist. No. Six, 898 P.2d 525, 101 Ed. Law Rep. 1185 
(Colo. 1995). 

. Evans v. Utah, 21 F. Supp. 3d 1192 (D. Utah 2014) (applying Utah law); Landis v. 
Rockdale County, 206 Ga. App. 876, 427 S.E.2d 286 (1992); State v. Bates, 305 N.W.2d 
426 (Iowa 1981); State v. Clay, 481 S.W.3d 531 (Mo. 2016). 

a State v. West, 285 So. 3d 605 (La. Ct. App. 5th Cir. 2019); State v. Rainey, 282 So. 3d 


360 (La. Ct. App. 4th Cir. 2019); State v. Merritt, 467 S.W.3d 808 (Mo. 2015). 
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modified on denial of reh’g, (May 8, 2014) and judgment aff'd on other grounds, 2017 
CO 3, 387 P.3d 750 (Colo. 2017); People v. Anthony, 327 Mich. App. 24, 932 N.W.2d 
202 (2019); Kilgore Independent School District v. Axberg, 572 S.W.3d 244, 366 Ed. 
Law Rep. 501 (Tex. App. Texarkana 2019), review denied, (Aug. 30, 2019). 


State ex rel. Tipler v. Gardner, 506 S.W.3d 922 (Mo. 2017). 
Norman v. Ambler, 46 So. 3d 178 (Fla. Ist DCA 2010). 


Greene v. Marin County Flood Control & Water Conservation Dist., 49 Cal. 4th 277, 
109 Cal. Rptr. 3d 620, 231 P.3d 350 (2010). 


Nelson v. Ada, 878 F.2d 277, 54 Ed. Law Rep. 825 (9th Cir. 1989); In re Great Outdoors 
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Succession of Fragala, 680 So. 2d 1345 (La. Ct. App. 2d Cir. 1996). 
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County, 218 Cal. App. 4th 195, 159 Cal. Rptr. 3d 424 (1st Dist. 2013), as modified, (July 
24, 2013). 


State v. Snowden, 2019-Ohio-3006, 140 N.E.3d 1112 (2019). 


Borough of Wrightstown v. Medved, 193 N.J. Super. 398, 474 A.2d 1077 (App. Div. 
1984). 


Santa Barbara County Taxpayers Assn. v. County of Santa Barbara, 194 Cal. App. 3d 
674, 239 Cal. Rptr. 769 (2d Dist. 1987); Bolt v. Arapahoe County School Dist. No. Six, 
898 P.2d 525, 101 Ed. Law Rep. 1185 (Colo. 1995); State ex rel. Hall v. Vaughn, 483 
S.W.2d 396 (Mo. 1972). 
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(Tex. App. Texarkana 2019), review denied, (Aug. 30, 2019). 


§ 50. Effect of constitutions and amendments thereto on..., 16 Am. Jur. 2d... 


Kilgore Independent School District v. Axberg, 572 S.W.3d 244, 366 Ed. Law Rep. 501 
(Tex. App. Texarkana 2019), review denied, (Aug. 30, 2019). 


Santa Barbara County Taxpayers Assn. v. County of Santa Barbara, 194 Cal. App. 3d 
674, 239 Cal. Rptr. 769 (2d Dist. 1987); State v. Wacek, 703 P.2d 296 (Utah 1985). 
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As a general matter, repeals by implication are not favored, and a repeal by implication will be found 
only when there is an irreconcilable conflict between constitutional provisions and where there exists no 
possible construction that could give both provisions effect.' Even then, the repeal of constitutional 
provisions by implication is applicable only to the extent of the conflict.” A repeal by implication in the 
case of constitutional provisions is more suspect and difficult to achieve than in the case of statutes 
because courts are dealing with the will of the voters and not the intent of legislators.° 


While an amendment to a constitution and existing constitutional provisions should be construed so as to 
harmonize with each other,’ where this is not possible, and they cannot be so construed as to have both 
provisions stand and leave to each a legitimate office, the amendment, being the latest expression of the 
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will of the people, prevails.° In this respect, distinct provisions of the constitution are repugnant to each 
other only when they relate to the same subject, are adopted for the same purpose, and cannot be 
enforced without material and substantial conflict.° 
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Footnotes 

: Silver Dollar Liquor, Inc. v. Red River Parish Police Jury, 56 So. 3d 265 (La. Ct. App. 
2d Cir. 2010), writ granted, 57 So. 3d 322 (La. 2011) and decision aff'd on other 
grounds, 74 So. 3d 641 (La. 2011). 

. Jackson v. Consolidated Government of City of Jacksonville, 225 So. 2d 497 (Fla. 
1969); Cunningham v. Exon, 207 Neb. 513, 300 N.W.2d 6 (1980). 

City of Fayetteville v. Washington County, 369 Ark. 455, 255 S.W.3d 844, 233 Ed. Law 
Rep. 991 (2007). 

* Matter of Johnson, 568 P.2d 855 (Wyo. 1977). 
As to the need for harmony, see § 67. 

? State v. Division of Bond Finance of Dept. of General Services, 278 So. 2d 614 (Fla. 
1973). 

“ State v. Butler, 70 Fla. 102, 69 So. 771 (1915). 
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When a new constitution is established, it is customary to insert a provision, commonly known as a 
savings clause,! that all statutes in force and not inconsistent with the new constitution will continue 
until amended or repealed by the legislature.” Therefore, a statute in force when a constitutional 
amendment is adopted ordinarily is not affected by it? and continues in force subsequent to the adoption 
and effective date of the amendment,’ especially where the amendment is merely a reaffirmation or 
ratification of an existing statute,> unless the amendment contains some provision which expressly 
abrogates preexisting rights° or unless the new constitution’? or the new amendment is clearly and 
irreconcilably in conflict with the statute.° Thus, when a court is considering the effect of constitutional 
amendments upon existing statutes, the statute will continue in effect unless it is completely inconsistent 
with the plain terms of the constitution.” Accordingly, in the context of criminal statutes, a statute valid 
when enacted, and made effective, is not invalidated by a subsequent amendment to the state 
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constitution, unless the amendment is designed to have that effect.'° If by any fair course of reasoning a 
statute can be harmonized or reconciled with a new constitutional provision, then it is the duty of the 
courts to do so.'!' However, if there is a conflict between a statute and the constitution, the constitution is 
the superior rule of law in that situation. !” 


Wherever such a construction is possible, a new constitutional amendment must be held to amend 
existing statutory law to agree with such amendment.'? A constitutional amendment takes the place of 
all the former laws existing upon the subject with which it deals.!* Thus, a constitutional amendment 
which changes prior statutory procedure is superior to a legislative act and, in effect, repeals it.!° Those 
statutes which are consistent with the new constitutional amendment and which were enacted before it 
was passed are just as operative and effective as those enacted subsequent to the adoption of the new 
constitutional provision.'° However, a law which is on the statute books but which has been rendered 
ineffective by judicial construction of a constitutional amendment is not “in force” within the meaning 
of a saving clause in a subsequent amendment,’’ and it is also usually held that a constitutional 
amendment will not act to validate existing statutes or other enactments which were invalid prior to its 
adoption. !® 


It is the general rule that a state legislature has power to enact a statute not authorized by the existing 
constitution of that state when the statute is passed in anticipation of an amendment to its constitution 
authorizing it or which provides that it will take effect upon the adoption of an amendment to its 
constitution specifically authorizing and validating such statute.!” 
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: State ex rel. Agnew v. Schneider, 253 N.W.2d 184 (N.D. 1977). 

Sears v. City of Akron, 246 U.S. 242, 38 S. Ct. 245, 62 L. Ed. 688 (1918). 

Petition of Pitchford, 265 Ark. 752, 581 S.W.2d 321 (1979). 

: State ex rel. Agnew v. Schneider, 253 N.W.2d 184 (N.D. 1977). 

2 State v. Ashmore, 236 Ga. 401, 224 S.E.2d 334 (1976). 

° Henslee v. Madison Guar. Sav. and Loan Ass’n, 297 Ark. 183, 760 S.W.2d 842 (1989). 
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DeKalb County v. Allstate Beer, Inc., 229 Ga. 483, 192 S.E.2d 342 (1972). 

Henslee v. Madison Guar. Sav. and Loan Ass’n, 297 Ark. 183, 760 S.W.2d 842 (1989); 
Sublette County School Dist. Number Nine v. McBride, 2008 WY 152, 198 P.3d 1079, 
240 Ed. Law Rep. 401 (Wyo. 2008). 


Bauduy as Next Friend of D.B. v. Adventist Health System/Sunbelt, Inc., 288 So. 3d 87 
(Fla. 5th DCA 2019). 


Forest v. State, 257 So. 3d 603 (Fla. Ist DCA 2018). 


Bauduy as Next Friend of D.B. v. Adventist Health System/Sunbelt, Inc., 288 So. 3d 87 
(Fla. 5th DCA 2019). 


City of Asheville v. State, 369 N.C. 80, 794 S.E.2d 759 (2016). 
DeKalb County v. Allstate Beer, Inc., 229 Ga. 483, 192 S.E.2d 342 (1972). 


Bishop v. Smith, 760 F.3d 1070 (10th Cir. 2014) (applying Oklahoma law); Fent v. 
Henry, 2011 OK 10, 257 P.3d 984 (Okla. 2011), as corrected, (Feb. 15, 2011). 


Petition of Pitchford, 265 Ark. 752, 581 S.W.2d 321 (1979). 

A state constitutional amendment legalizing possession of small amounts of marijuana 
deprived the state of the power to continue to prosecute the defendant for possession of 
less than one ounce of marijuana after the amendment became effective, where the 
amendment became effective before the defendant’s case was submitted to a jury. People 
v. Wolf, 2017 CO 4, 387 P.3d 753 (Colo. 2017). 


Hockett v. State Liquor Licensing Bd., 91 Ohio St. 176, 110 N.E. 485 (1915). 


Jelm v. Jelm, 155 Ohio St. 226, 44 Ohio Op. 246, 98 N.E.2d 401, 22 A.L.R.2d 1300 
(1951). 


State v. Bates, 305 N.W.2d 426 (lowa 1981). 


Evangelical Good Samaritan Soc. v. North Dakota Dept. of Human Services, 2015 ND 
96, 862 N.W.2d 794 (N.D. 2015). 
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The presumption is against implied repeal unless the enactment conflicts with existing law to the extent 
that both cannot logically coexist.' Thus, it is the general rule that a statute existing at the time of 
adoption of a state constitution remains in force and effect and is not repealed by the enactment of a new 
constitution whose provisions are not inconsistent with the statute.? However, if there is a conflict 
between a statute and a new constitutional provision, the former must give way since a constitutional 
amendment impliedly repeals a statute where the two are irreconcilably repugnant, such that both cannot 
stand.* All statutes which are actually inconsistent with a new constitution are repealed by implication 
unless they constitute contracts within the meaning of the federal provision prohibiting an impairment of 
the obligation of contracts.° Similarly, an amendment of the constitution must be held to amend the 
existing statute law to agree with such an amendment.° The test where a statute predates a conflicting 
constitutional provision is whether the statute could have been passed after the new constitutional 
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provision took effect; if not, repeal of the statute is implicit in adoption of the new constitutional 
provision.’ If the legislature could have enacted the same law even after the adoption of later 
constitutional language, then the law would be constitutional; if not, then the law must be 
unconstitutional and void.* 


Implied repeals of statutes by later constitutional provisions are not favored.’ To effect a repeal by 
implication, the inconsistency between existing legislation and a new constitutional provision must be 
irreconcilable.'!° Such a statute cannot be upheld if it is opposed to the plain terms of the new 
constitution'! or if the statute is inconsistent with the full operation of its provisions.'!? Otherwise, the 
statute will be deemed to be still in force and effect.!° 


A statute, valid when enacted, is not automatically repealed by implication with the adoption of a 
nonself-executing constitutional amendment on the same subject.'* However, where a new constitutional 
provision is self-executing, an implied repeal of an existing statute is said to necessarily annul all 
inconsistent acts of the legislature passed prior to its adoption.!> Repugnancy, inconsistency, and conflict 
between state statutes and self-executing state constitutional provisions are the basic factors in 
determining whether such statutes are repealed by implication with the adoption of a self-executing state 
constitutional provision. '° 


The rule that a statute, unconstitutional when it takes effect, is not resurrected by a subsequent 
constitutional change is not applicable to a statute which was passed in anticipation of an already 
approved constitutional change and which was of no force or effect until after the new change took 
effect.!7 
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As to the supremacy of the United States Constitution and acts of Congress, and the 
inferiority of state constitutions and laws, see §§ 55 to 62. 

: Emhart Corp. v. Brantley, 257 So. 2d 273 (Fla. 3d DCA 1972); Macon v. Costa, 437 So. 
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C. Effect of Constitutions and Amendments on Existing Laws 


§ 54. Effect of new constitution or amendment thereto on common law 


Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, Constitutional Law#613 


Constitutional rights prevail over common-law rights,' and constitutional mandates supersede contrary 
common-law rules and statutes.2 Thus, common-law rights existing in equity? may be superseded or 
abrogated by a state in its constitution.t However, constitutional provisions do not repeal the common 
law by implication unless the intention to do so is plain.° The framers of a constitution are presumed to 
have intended no change or innovation in the common law further than what appears from the express 
declarations or reasonable implications, and the common law is repealed by such constitution to the 


extent that it is inconsistent therewith and only to that extent.® 


Jural rights which were so well established prior to the adoption of a constitution are preserved by the 


constitution and may not be abolished by the legislature.’ 
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: State v. Morgan, 163 Wash. App. 341, 261 P.3d 167 (Div. 1 2011). 

: Schmidt v. Crawford, 584 S.W.3d 640 (Tex. App. Houston Ist Dist. 2019). 

: Brandt v. Godfrey, 172 Misc. 768, 16 N.Y.S.2d 51 (Sup 1939), judgment aff'd without 
opinion, 260 A.D. 851, 23 N.Y.S.2d 464 (1st Dep’t 1940). 

° U.S. v. Harrison County, Miss., 399 F.2d 485 (Sth Cir. 1968). 
As to a change or abrogation of the common law by statute, see Am. Jur. 2d, Common 
Law § 15. 

, Iowa Farm Bureau Federation v. Environmental Protection Com’n, 850 N.W.2d 403 
(lowa 2014). 

6 Western New York Water Co. v. Brandt, 259 A.D. 11, 18 N.Y.S.2d 128 (3d Dep’t 1940). 

. Kentucky Utilities Co. v. Jackson County Rural Elec. Co-op. Corp., 438 S.W.2d 788 
(Ky. 1968). 
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1. Supremacy of United States Constitution and Laws 


§ 56. Supremacy of United States Constitution and amendments thereto—Effect of emergency 


Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, Constitutional Law@502 


An emergency, while it cannot create power, increase granted power, or remove or diminish the 
restrictions imposed upon the power granted or reserved, may allow the exercise of power already in 


existence but not exercised except during an emergency.! 


The danger must be immediate and impending or the necessity urgent for the public service, such as will 
not admit of delay and where the action of the civil authority would be too late in providing the means 
which the occasion calls for.” For instance, there is no basis in the Constitution for the seizure of steel 
mills during a wartime labor dispute, despite the President’s claim that the war effort would be crippled 


if the mills were shut down.? 
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The Supreme Court has not denied the reality of dangers from foreign or internal conflicts. Rather, it has 
recognized the need to respect constitutional requirements even in troubled times. Security interests may 
be affected by fluctuations in international trade and the supply of natural resources by social unrest at 
home and abroad and by public disclosure of policy deliberations; however, such events cannot 
routinely justify invasions of privacy or restrictions on expression without devaluing and eventually 
destroying those rights.* Nonetheless, the Court has recognized that authority of an emergency nature to 
protect national security information is vested in the President as head of the executive branch and as 
commander in chief.° 
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! Veix v. Sixth Ward Building & Loan Ass’n of Newark, 310 U.S. 32, 60 S. Ct. 792, 84 L. 
Ed. 1061 (1940); Home Bldg. & Loan Ass’n v. Blaisdell, 290 U.S. 398, 54 S. Ct. 231, 78 
L. Ed. 413, 88 A.L.R. 1481 (1934). 

2 Mitchell v. Harmony, 54 U.S. 115, 13 How. 115, 14 L. Ed. 75, 1851 WL 6662 (1851). 

3 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 72 S. Ct. 863, 96 L. Ed. 1153, 
62 Ohio L. Abs. 417, 62 Ohio L. Abs. 473, 26 A.L.R.2d 1378 (1952). 

. Halperin v. Kissinger, 606 F.2d 1192 (D.C. Cir. 1979), aff'd in part, cert. dismissed in 
part, 452 U.S. 713, 101 S. Ct. 3132, 69 L. Ed. 2d 367 (1981). 

; Department of Navy v. Egan, 484 U.S. 518, 108 S. Ct. 818, 98 L. Ed. 2d 918 (1988). 
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III. Operation and Effect of Constitutions and Amendments 
D. Supremacy of Constitutions; Supreme Laws 


1. Supremacy of United States Constitution and Laws 


§ 57. Supremacy of federal laws made in pursuance of United States Constitution; supremacy of federal 
court decisions 


Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, Constitutional Law@502 
West’s Key Number Digest, States# 18.3, 18.5 


The United States Constitution provides that the laws of the United States made in pursuance of the 
Constitution are the supreme law of the land, anything in the Constitution or laws of any state to the 
contrary notwithstanding.’ Preemption of state law occurs through the direct operation of the Supremacy 
Clause.” The Supremacy Clause creates a rule of decision, under which courts must not give effect to 
state laws that conflict with federal laws.* Therefore, in those areas where the Constitution grants the 
federal government power to act, the Supremacy Clause dictates that federal enactments prevail over 
competing state exercises of power.* In other words, under the Supremacy Clause, federal law preempts 
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§ 57. Supremacy of federal laws made in pursuance of..., 16 Am. Jur. 2d... 


contrary state law.> Hence, state laws that conflict with federal law are without effect.° Also, a state law 
is void if it is contrary to a valid act of Congress’ and is without effect® since Congress clearly has the 
power to preempt state laws.’ In fact, by reason of the Supremacy Clause, Congress has virtually 
unfettered power to preempt state law.'° 


Federal statutes operate essentially as a part of the law of each state and are as binding on its authorities 
and people as are its own local constitution and laws,'! and federal statutes are controlling over state 
constitutional!? or statutory’? provisions. Also, state policies'* or regulations and orders of state 
administrative agencies! may not prevail where they conflict with valid enactments of Congress.!° 
When federal law forbids an action that state law requires, state law is preempted.'” Thus, state laws are 
always subordinate, and federal laws enacted pursuant to the Constitution are always paramount. '® 


The question in a preemption case is whether state law is preempted by a federal statute.!? Whether a 
particular federal statute preempts state law depends upon congressional purpose.”’ In a preemption 
case, a state law should be displaced only to the extent that it actually conflicts with a federal law, and a 
federal court should not extend its invalidation of a state statute any further than necessary to dispose of 
the case before it.?! Therefore, consideration of the continuing validity of a state statute under the 
Supremacy Clause starts with the basic assumption that Congress did not intend to displace the state 
law.”” Congress can indicate preemptive intent through a statute’s express language, but even when there 
is an express preemption clause in a statute, the question of the substance and scope of Congress’s 
displacement of state law still remains.”’ A federal statute implicitly overrides a state law either when 
the scope of the statute indicates that Congress intended” the federal law to occupy the field exclusively 
or when the state law is in actual conflict with the federal law,”° but the exercise of federal jurisdiction in 
a particular area does not automatically result in displacing state laws that may relate to but are not in 
conflict with federal laws.”° 


The Supremacy Clause may entail preemption of state law either by express provision, by implication, 

or by a conflict between federal and state law.?’ Under the Supremacy Clause, the criteria for 

determining whether a state law has been preempted by an Act of Congress therefore are whether: 

* Congress, in enacting a federal statute, expressed a clear intent to preempt state law”® 

¢ there is an outright or actual conflict between the federal and state law” 

¢ it is physically impossible to comply with both state and federal requirements”° 

¢ there is implicit in the federal law a barrier to state regulation*! 

* Congress has legislated comprehensively, thus occupying an entire field of regulation and leaving no 
room for the states to supplement federal law*” 

* the state law stands as an obstacle to the accomplishment and execution of the full objectives of 
Congress** 
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Practice Tip: 


When attempting to determine whether a federal statute preempts a state statute, the question an 
attorney or court should ask, which is basically a question of congressional intent, is whether 
Congress, in enacting the federal statute, intended to exercise its constitutionally delegated 
authority to set aside the laws of a state; if so, the Supremacy Clause requires the court to follow 


federal, not state, law.** 





State courts are bound by decisions of the United States Supreme Court as to federal law or the 
Constitution.** Although there is authority to the contrary, some jurisdictions adhere to the view that a 
state court is not bound by decisions of a federal court other than the United States Supreme Court, even 
though a federal question is involved.*° State courts are not bound to follow a decision of a federal court, 
including the United States Supreme Court, dealing with state law. However, where federal and state 
statutes are similar and are intended to accomplish the same objects, state courts, in construing the state 
statutes, will be strongly inclined to follow federal court construction, especially where the state law was 
purposely modeled on the corresponding federal statute.*” 
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§ 58. Supremacy of federal administrative rules, regulations, and determinations 


Topic Summary Correlation Table References 
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Federal regulations have no less preemptive effect than federal statutes.! The question is whether state 
law is preempted by federal agency action.” In case of a conflict between the regulations and orders of a 
state commission on a subject properly within the jurisdiction of a federal agency or commission which 


has acted on the subject by issuing its own regulations or orders, the former must yield to the latter* 
since the term “laws of the United States” as used in the Supremacy Clause’ encompasses both federal 
statutes and statutorily authorized federal agency regulations.° A ruling of a federal agency that it has 
jurisdiction in a particular matter may thus preclude a state agency from taking jurisdiction,° and state 
courts are bound by the lawfully authorized acts of the federal agency.’ Furthermore, federal regulations 
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may preempt established policies concerning the application of state statutes that conflict with federal 
mandates.® 


Where state and federal authorities have concurrent powers, orders, and regulations of state, 
administrative agencies may operate so long as Congress has not preempted the field by its own 
enactments’ and where the state regulations are not at variance with the federal regulations.'° However, 
where the United States exercises its power of legislation so as to conflict with a regulation of the state, 
either specifically or by implication, the state legislation becomes inoperative and the federal legislation 
exclusive in its application.!' Express preemption exists where a federal regulation contains explicit 
language indicating that a specific type of state law is preempted.'? Field preemption exists where a 
scheme of federal regulation is so pervasive as to make a reasonable inference that Congress left no 
room for the states to supplement it.!* Accordingly, under the Supremacy Clause, even in the absence of 
express preemptive language,'* Congress’s intent to preempt all state laws in a particular area may be 
inferred where there is a need for uniformity!® or where the scheme of federal regulation is sufficiently 
comprehensive as to make a reasonable inference that Congress left no room for supplemental state 
regulation.'© Conflict preemption occurs where compliance with both federal and state regulations is a 
physical impossibility,'’ or where state law stands as an obstacle to the accomplishment and execution 
of the full purposes and objectives of Congress.'® While federal agencies have no special authority to 
pronounce on preemption issues absent delegation by Congress, they do have a unique understanding of 
the statutes that they administer and an attendant ability to make informed determinations about how 
state requirements may pose an obstacle to the accomplishment and execution of the full purposes and 
objectives of Congress.'? 


State statutes, as well as municipal ordinances,”? may be rendered inoperable and unenforceable,”! 
suspended, or preempted to the extent to which they conflict with valid regulations or orders of federal 
administrative agencies.” However, it should never be presumed that Congress intends to supersede or 
suspend the exercise of the reserved powers of the state,-> even where that may be done, and except so 
far as its purpose to do so is clearly manifested in the statute under construction, an order of a 
subordinate agency should not be given precedence over a state statute otherwise valid unless it 
conforms to a high standard of certainty.“ Furthermore, under the Supremacy Clause, a federal agency 
may preempt state law only when and if it is acting within the scope of its congressionally delegated 
authority,”> for an agency literally has no power to act, let alone preempt the validly enacted legislation 
of a sovereign state, unless and until Congress confers power upon it.*° Under the Supremacy Clause, a 
federal agency acting within the scope of its congressionally delegated authority may render 
unenforceable state or local laws that are otherwise not inconsistent with federal law.” 
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Under the United States Constitution, the President is given the authority, by and with the advice and 
consent of the Senate, to make treaties, provided that two-thirds of the senators present concur.! All 
treaties made, or which will be made, under the authority of the United States, under the Constitution’s 
Supremacy Clause, become a part of the supreme law of the United States.” Thus, United States treaties 


are the supreme law of the land,’ and the Constitution’s Supremacy Clause gives a treaty, such as the 
Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil and 
Commercial Matters, the force of federal law.* However, a treaty cannot be considered as the law of the 
land within the meaning of the Federal Constitution, and as such binding on the courts, if in making it, 


the limits of the treaty-making power have been exceeded.° 
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Observation: 


Among the more notable of the many treaties entered into by the United States are: 
¢ the United Nations Charter® 
¢ the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents in 
Civil or Commercial Matters’ 
¢ the Panama Canal Treaty* 
* the Hague Convention on the Civil Aspects of International Child Abduction? 


* the Warsaw Convention establishing the liability of international air carriers for harm to 
0 


passengers and goods thereon! 
* the Charter of the Organization of American States’! 





Treaties, to the extent that they are self-executing,'” or, if nonself-executing, to the extent that Congress 
has implemented them by legislation’? and conventions'* (but not through so-called executive 
agreements),'° have the force and effect of legislative enactments.'° Nonself-executing treaties constitute 
international law commitments but are not themselves part of binding federal law.'’ A crucial distinction 
between a self-executing treaty and a nonself-executing one is that the former, but not the latter, can 
provide a judicially enforceable source of preemptive law under the Supremacy Clause.!® 


Treaties are of equal dignity with the laws of Congress!’ and override and supersede earlier conflicting 
federal statutes”? (but not later-enacted federal statutes),”! as well as conflicting state statutes,” local 
ordinances,’ and state constitutional provisions.** Moreover, a state law that burdens a treaty-protected 
right is preempted by the treaty.” When a self-executing treaty and a statute address the same matter, 
courts must endeavor to construe them so as to give effect to both, if that can be done without violating 
the language of either; however, if the two are inconsistent, the one last in date will control the other.*° 
A treaty does not automatically supersede local laws which are inconsistent with it unless the treaty 
provisions are self-executing.”’ 


By express command of the United States Constitution, the judges in every state are bound by the 
treaties of the United States, anything in the Constitution or laws of any state to the contrary 
notwithstanding,”® and all courts, state and national, must take judicial notice of a treaty of the United 
States.”° In fact, by virtue of the Supremacy Clause, the terms of a treaty or convention entered into by 
the United States can even limit the exercise of jurisdiction by state courts.*° 


Treaties should be given authoritative effect?! and a liberal interpretation to foster their apparent 
purposes.*” Nonetheless, while treaties are to be liberally construed, no construction should be made that 
infringes upon the United States Constitution itself or that restricts the inherent powers of the states.** 
The United States government must, in carrying out its treaty obligations, conform its conduct to the 
requirements of the Constitution.** The treaty power allows Congress to exercise powers that are not 
otherwise enumerated in the Constitution, but treaties do not empower Congress to violate the 
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Constitution.*° 


There is no limitation as to subject matter on the treaty-making power as exists in the case of the 
legislative power, although the federal power does not extend to the making of treaties which change the 
Constitution® or which are inconsistent with our form of government, with the relations of the states and 


the United States, or with the Federal Constitution, nor does it extend so far as to authorize a cession of 
any portion of the territory of one of the states without its consent.°” 
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The United States, as guardian of Indians, deals only with Indian nations, tribes, or bands and does not 
enter into contracts, compacts, or treaties with individual Indians.' The law pertaining to Indian treaties 
also applies to tribal agreements that are ratified by Congress.” A treaty with an Indian tribe constitutes a 
grant of rights from them, not a grant of rights from the United States to the Indians.* Treaties with 


federally recognized Indian tribes constitute federal law that preempts conflicting state law as applied to 
off-reservation activity by Indians.* Even if a state statute indirectly burdened a treaty right held by an 


Indian tribe, the statute would still be preempted.° 
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Caution: 


Until 1871, Indian tribes were recognized by the United States as possessing the attributes of 
nations to the extent that treaties were made with them, but in that year, Congress, by statute, 
declared its intention thereafter to make the Indian tribes amenable directly to the power and 


authority of the laws of the United States by the immediate exercise of its legislative power over 


them, instead of by treaty. Consequently, since that time, Indian affairs have been regulated by 
6 


acts of Congress. 





A treaty with an Indian tribe should be construed liberally in favor of Indians.’ Any doubts or 
ambiguities concerning the meaning of a treaty with an Indian tribe should be resolved in favor of the 
tribe.* Thus, language used in treaties with Indians should never be construed to their prejudice.? When 
analyzing the meaning of a tribal treaty’s language, courts look beyond the written words to the larger 
context that frames the treaty, including the history of the treaty, the negotiations, and the practical 
construction adopted by the parties.!? An examination of the historical context is especially important 
when construing an Indian treaty because it provides insight into how the parties to the treaty understood 
the agreement,'! and treaties are construed, not according to the technical meaning of their words to 
learned lawyers,” but in the sense in which they would naturally be understood by the Indians.'° In 
interpreting an Indian treaty, the court attempts to determine what the parties meant by the treaty but 
stops short of varying its terms to meet alleged injustices.'* 


An Indian treaty becomes a part of the law of the land, supersedes all customs contrary thereto, and 


cannot be annulled either in effect or operation by the courts or state legislatures.'° Prolonged 
nonenforcement, without preemption, does not extinguish Indian rights under a treaty.!° 


Observation: 


The Indian sovereignty doctrine which historically gives state law no role to play within a tribe’s 


territorial boundaries provides the backdrop against which all applicable Indian treaties and 
federal statutes must be read.'” 





Congress has the power to abrogate the provisions of an Indian treaty, though presumably such power 
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will be exercised only when circumstances arise which will not only justify the government in 
disregarding the stipulations of the treaty but also may demand, in the interest of the country and the 
Indians themselves, that it should do so.'* Congress’s intention to abrogate Indian treaty rights must be 
clear and plain,!? and Indian treaty rights will not be abrogated absent explicit statutory language 
indicating Congress’s intent to invalidate or modify the right in question.”° There is a presumption that a 
statute does not modify or abrogate Indian treaty rights.’ Rights not explicitly abrogated in a treaty are 
presumed to have been reserved by the Indian tribe.” 


CUMULATIVE SUPPLEMENT 
Cases: 


When conducting inquiry into whether United States has trust duty to Indian tribe and scope of any such 
duty, court resolves ambiguities in statutes and treaties in tribe’s favor. Rosebud Sioux Tribe v. United 
States, 450 F. Supp. 3d 986 (D.S.D. 2020). 


[END OF SUPPLEMENT] 
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